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Key provisions in relation to consent
Sexual Offences Act 2003

• s.74: Statutory definition of consent

• s.75: Evidential presumptions as to consent

• s.76 Conclusive presumptions as to consent



• The issue of consent arises in relation to the non- consensual
offences:

s.1 Rape

s.2 Assault by penetration

s.3 Sexual assault

s.4 Causing a person to engage in sexual activity without

consent

• The issue of consent is irrelevant where C under 13.



Consent

• Statutory definition of consent - S.74 Sexual Offences Act 2003

“74. For the purposes of this part, a person consents if he agrees by 
choice, and has the freedom and capacity to make that choice.”

• S.74 places the emphasis on the autonomy of C and their freedom to 
choose

• Prosecutors should consider s.74 in two stages:

(1) Whether a C had the capacity to make a choice about whether or
not to take part in the sexual activity at the time in question; and

(2) whether C was in a position to make that choice freely, and was not
constrained in any way. Assuming that the complainant had both the
freedom and capacity to consent, the crucial question is whether the C
agrees to the activity by choice.



Capacity

• No statutory definition of capacity.

• Historically, the definition has derived from common law - R v
Howard (1965) 50 Cr App R 56

A complainant will not have the capacity to agree by choice
where her understanding and knowledge were so limited that she
was not in a position to decide whether or not to agree

• E.g. When C is suffering from some form of mental disorder, is
very young or intoxicated through drink and drugs.

• Capacity should not be left to the jury when it is not a live issue in
the case.



Mental disorder and capacity to consent

• ss. 30-44 specific provisions covering the protection of persons 
with mental disorders

• Consent under ss.30-31 dealt with by ss(2) of the provisions

“an offence is only committed if the individual with a mental 
disorder impeding choice is unable to refuse because of or for a 
reason related to a mental disorder.”

• Obvious cross-over between offences under ss.30-33 and ss.1-4

• There will be cases which can be charged under either sections



• R v Cooper [2009] UKHL 42 widened the definition of capacity 
under ss.30-31 – D’s mental element easier to prove.

(1) Common law concept of capacity to choose requires the
ability to decide as well as ability to understand
consequences;

(2) Lack of capacity to choose can be person or situation specific;
(3) An irrational fear arising from mental disorder that prevents

the exercise of choice could amount to a lack of capacity to
choose;

(4) Inability to communicate could be as a result of mental or
physical disorder

• However, ss.1-4 still appropriate where mentally disordered C did 
or may have had capacity to agree but did not have the freedom 
to agree



• R v A (G) [2014] WLR(D) 55 The burden of proving incapacity
under SOA fell to the Crown who had to discharge the burden to
the criminal standard. Only a suitably qualified expert can be
permitted to give relevant evidence in relation to capacity.

• Although the SOA does not define capacity in the same way as the
Mental Capacity Act 2005 and applies a different standard of
proof, it is desirable that there should be no inconsistency
between the civil and criminal law. The guidance issued by the
MCA may form a beneficial checklist for any court called upon to
determine the issue of capacity. – [more refined test than
Howard]

• IM v LM [2014] EWCA Civ 37

• The test for capacity to consent to sexual relations under the MCA
was general and issue specific, not person, time and place specific
as in the criminal context.



Capacity to consent and voluntary intoxication

• R v Bree [2007] 2 Cr.App.R.13,CA 

• A drunken consent is still a consent

Sir Igor Judge: “If, through drink (or for any other reason)the
complainant has temporarily lost her capacity to choose whether to
have intercourse on the relevant occasion, she is not consenting…
However, where the complainant has voluntarily consumed even
substantial quantities of alcohol, but nevertheless remains capable of
choosing whether or not to have intercourse, and in drink agrees to
do so, this would not be rape…as a matter of practical reality,
capacity to consent may evaporate well before a complainant
becomes unconscious”

• Bree has been widely criticised but has been consistently applied and
remains the authority.



• R v Hysa [2007] EWCA Crim 2056
• Hallett LJ: “Issues of consent and capacity to consent … should

normally be left to the jury to determine. It will be a rare case
indeed where it would be appropriate for a judge to stop a case
which, on one view, a 16 year old girl, alone at night and
vulnerable through drink is picked up by a stranger, who has sex
with her within minutes of meeting her and she says repeatedly
she would not have consented in those circumstances.”

• R v Kamki [2013] All ER (D) 338 – Judge does not have to use
words ‘drunken consent remains a consent’ where elements of
capacity dealt with in summing up. (see also Chedwyn Evans
[2012] EWCA Crim 2559)



Consent and submission 

• Context is all important

• R v Olujboga [1982] QB 320

Dunn LJ: “The jury should be directed that consent, or the absence of
it, is to be given its ordinary everyday meaning and if need be, by
way of example, that there is a difference between consent and
submission; every consent involves submission, but it by no means
follows that a mere submission involves consent.”

• R v Kirk [2008] EWCA Crim 434

C, 14, had been previously abused by D and his brother. When
destitute, homeless and hungry she went to him and had sex in
exchange for money for food. Held: because of C’s circumstances
she lacked the freedom to exercise choice. Her will was
overwhelmed by her circumstances and vitiated in law her consent.



• Doyle [2010] EWCA Crim 119
Held: the conviction for rape was safe where the judge had
used the term ‘submission’ in contrast to, and in comparison
with, the exercise of free choice in order to differentiate
between the two concepts, and the jury could not have
taken submission to mean anything other than the absence
of free consent.

• Watson [2015] EWCA 559
Submission to a demand that C feels unable to resist may in
certain circumstances be consistent with reluctant
acquiescence.

• R v Jeffrey John A [2017] EWCA Crim 469
If C submitted to a demand made physically or in words
without free choice that was not consent, but if she did
exercise free choice and did agree even if reluctantly that
was not submission but consent.



Apparent consent in grooming cases 

• A consequence of grooming of a vulnerable person for sexual 
exploitation is that compliance can mask a lack of true consent.

• As with all consent cases, context is crucial

• R v Kirk [2008] EWCA Crim 434

• R v C [2012] All ER (D) 73

Once the jury were satisfied that sexual activity of the type C alleged
occurred when C was a child, and that it impacted on and reflected
his dominance and control over her, it was open to the jury to
conclude that the evidence of apparent consent when she was no
longer a child was indeed apparent and not real, and that D was well
aware that in reality she was not consenting.



• Robinson [2011] EWCA Crim 916
Elias LJ: “grooming does not necessarily vitiate consent, it starkly raises
the possibility that a vulnerable or immature individual may have been
placed in a position in which he or he is merely led to acquiesce rather
than to give real and proper consent.”

• R v Ali; R v Ashraf [2015] EWCA Crim 1279
Issues of capacity and consent should be left to the jury save in a clear
and unequivocal situation in which there is no evidence upon which a
jury could convict. There are cases in which the complainants evidence
as to lack of consent is not clear cut. The circumstances, particular in
cases of alleged grooming, may have been such as to have removed or
distorted the individuals appreciation or understanding of their role in
the sexual relations and the true nature of what occurred.



• Consent can be vitiated where a condition of consent is not complied 
with.

• Assange v Swedish Judicial Authority (2011) 108(44) LSG 17 – consent 
conditional on the use of a condom

“It would plainly be open to a jury to hold that if [C] had made clear that 
she would only consent to sexual intercourse if [D] used a condom, then 
there would be no consent if, without her consent, he did not use a 
condom, or removed or tore the condom.”

• R (F) v DPP [2013] 2 Cr App R 21 – consent conditional on withdrawal 
before ejaculation

“she was deprived of choice relating to the crucial feature on which her 
original consent to sexual intercourse was based.  Accordingly her consent 
was negated.”

Conditional consent



HIV and consent

• R v EB [2006] EWCA Crim 2945
Latham LJ
“…as a matter of law, the fact that the appellant may not have
disclosed his HIV status is not a matter which could in any way be
relevant to the issue of consent under section 74 in relation to sexual
activity in this case.”

• However, it would be an offence s.20 OAPA [R v Dica]



Important factors to consider in relation to 
consent

• Penetration is a continuing act. D becomes liable when they
become aware during intercourse that their partner no
longer consents and fail to withdraw at that point.
[Kaitamaki [1985] AC 147]

• The fact that C did not say no at the time of penetration is
not a bar to prosecution [Hysa]

• A case can go to a jury on the basis of circumstantial
evidence of non-consent [Hysa]

• C does not have to demonstrate or communicate the
absence of consent [Malone [1998] Crim LR 834]



• C does not have to be proved incapable of putting up
resistance or of having put up resistance.

• C does not have to remember whether they consented or not
[Seedy Tambedou [2014] EWCA Crim 954 and MA [2015]
EWCA Crim 16

• Judge should only withdraw a case from the Jury in the
clearest of circumstances R v Robinson [2011] All ER (D) 264



Reasonable belief test

• Whether a belief [in consent] is reasonable is to be determined
having regard to all the circumstances, including any steps D has
taken to ascertain whether C consents [ss(2) of sections 1,2,3 &4]

• The test of reasonable belief is a subjective test with an objective
element. Prosecutors should consider two questions:
(1) Did D believe that C consented? This relates to his or her

personal capacity to evaluate consent (the subjective
element of the test); and

(2) If so, did D reasonably believe it? It will be for the jury to
decide if his or her belief was reasonable (the objective
element)



• R v Heard [2007] 3 WLR 475 /R v Grewal [2010] EWCA Crim 2448

Self-induced intoxication is not a defence for an offence under s.3
SOA 2003/ Voluntary intoxication should not be considered as a
‘circumstance’ for assessing whether a belief is reasonable under
section1(2) SOA 2003

• B (MA)[2013] 1 Cr App R 481

In cases of rape where a defendant is suffering from a delusional
psychotic illness or personality disorder, a delusional belief that a
victim was consenting cannot be considered a reasonable one.

• A genuine but unreasonable belief in consent will not amount to a
defence

• Jury entitled to take into account relevant characteristics of D e.g.

extreme youth and immaturity, learning disability.



Evidential and conclusive presumptions about 
consent

• Defined in s.75 and s.76

• Create 2 classes of situation which lead to the twin 
presumptions that C did not consent and D did knew that.

• S.75 creates six rebuttable evidential presumptions

– It is for the Crown to prove that that one of the  
presumptions applies.

– Once evidential presumption established the burden shifts 
to the D.

• S.76 creates two conclusive presumptions

- Where s.76 applies, assuming D admits the act(s), D has no   
defence



S.75 evidential presumptions 

• S.75 creates a non-exhaustive list of circumstances 
where a lack of consent is assumed:

- S.75(2)(a) violence against the complainant;

- S.75(2)(b) violence against another; 

- S.75(2)(c) complainant unlawfully detained;

- S.75(2)(d) complainant asleep or unconscious;

- S.75(2)(e) complainant unable to communicate due to 
physical disability

- S.75(2)(f) the complainant was given intoxicants 
involuntarily.



• Prosecution must prove:
(1) D did the relevant act (s.75(1)(a)); and
(2) any of the s.75(2) circumstances apply (s.75(1)(b)); and
(3) D knew those circumstances existed (s.75(1)(c).

• The six presumptions are rebuttable by D and must not elevated  
into an irrebuttable presumptions [Kapezi [2013] EWCA Crim 560]

• Once D raises a sufficient evidence in rebuttal, the presumption 
should no longer go before the jury [White [2010] EWCA Crim 
1929 and Mba [2012] EWCA Crim 2773]. Whether the evidence is 
sufficient is a matter for the Judge.



• In practice the s.75 presumptions are rarely applied. However, the
following cases would fall within the s.75 presumptions.

• B (2006) EWCA Crim 400

D (51) put C’s (14) wrists into dog leads which he secured to bedposts,
tied her ankles with a belt forced her legs open and raped her.
[S.75(2)(c)].

C forced to drink a cup of Absinthe beforehand by D [arguably s.75(2)(f)
also]

• R v Ciccarelli [2011] 1 Cr App R 15, CA

D admitted touching a complainant sexually while she slept. However,
his evidence that she had earlier at a party touched him was not
sufficient to raise the issue of reasonable belief under s.75 of the 2003
Act. [S.75(2)(d)]

• R v Shanjil Zhang [EWCA] Crim 2018

C so drunk she was carried back to a hotel over D’s shoulder. She came
round not knowing where she was to find D having sex with her.
[S.75(2)(d)]



S.76 conclusive presumptions: Consent by fraud

• Under section 76 the absence of consent and belief in 
consent is assumed where:

– D intentionally deceived C as to the nature or purpose of 
the relevant act [s.76(2)(a)]

– D intentionally induced C to consent by impersonating a 
person known personally to the complainant [s.76(2)(b)]

• S.76 too has limited practical applicability.

• “[s.76]effectively removes from an accused his only line of 
defence…it will be a rare case in which s.76 applies”

Hallett LJ R v Bingham [2013] 2Cr App R 28



s.76(2)(a) Deception as to the nature or purpose 
of the act

• Under s.76(2)(a) only deceptions going to the essence of the act –
its nature or its purpose will vitiate consent

• R v Flattery [1877] 2 QBD 410 – intercourse to cure fits

• R v Williams [1923] 1 KB 340 –intercourse as a singing exercise

• R v Tabbassum [2000]2 Cr App R 328 CA – medical examination 
by bogus Doctor

• R v Green [2002] EWCA Crim 1501 –bogus doctor monitored C 
while masturbating to test for impotence



• R v Devonauld [2008] EWCA Crim 527- D posed online as a
woman and convinced C to masturbate in front of the
webcam, for the purpose of embarrassing him

• This judgement is considered anomalous and the reasoning
subsequently criticised and not followed (R v Jheeta
preferred)

• R v Matt [2015] EWCA Crim 162 - sexual ‘casting session’ with
bogus producer



Acts falling outside section 76(2)(a)

• Linekar [1995] QB 250 – deception as to an intention to pay for 
intercourse

• R v Jheeta [2007] EWCA Crim 1699 QBD

No conclusive presumptions arose because C had been deceived in 
some way by disingenuous blandishments from or the lies of D… 
Such conduct might be deceptive or persuasive but would rarely 
go to the nature or purpose of intercourse… In our judgement the 
ambit of section 76 is limited to the “act” to which it is said to 
apply.  In rape cases the “act” is vaginal, anal or oral intercourse.

• Assange v Swedish Judicial Authority (2011) 108(44) LSG 17 –
deception as to the use of a condom before ejaculation



• R v McNally [2013] 2 Cr App R 28 – deception as to gender

• R v Bingham [2013] Cr App R 29 – deception as to the identity 
of the party at the other end of a webcam

• R (F) v DPP [2013] 2 Cr App R 21 – deception as to withdrawal



Deception as to identity

• Very narrow applicability under s.76(2)(b) the person 
impersonated must be known personally to C

• E.g. Elbekkay [1995] Crim LR 163 - impersonation of 
boyfriend/husband vitiated consent


