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Bribery Act Update June 2013 -  Corporate Hospitality and Facilitation Payments 

 

Recent media reports suggest that the Government is set to reconsider and review the provisions of the 

Bribery Act 2010, to reduce “red tape” for SMEs, who are widely perceived to be the most 

overburdened by the cost implications of compliance and beset by a lack of understanding as to  what 

the legislation in fact requires.
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Two particular areas of concern for businesses are: 

 

1. Does hospitality and promotional expenditure amount to bribery under the Act? and  

 

2. Will I be prosecuted for facilitation payments when other countries exempt low level 

payments? 

 

Hospitality and promotional expenditures 

 

The Government do not wish to criminalise bona fide hospitality, promotional and other business 

expenditures which seek to improve the image of a business, present its products and services, or make 

cordial relations.
2
  The central test under the Bribery Act is whether there is an advantage (usually 

financial) for improper performance of a function (usually a job). The greater the advantage, the greater 

the risk it is seen as a bribe. The Ministry of Justice Guidance provides examples of “reasonable and 

proportionate” expenditure
3
. If notified of excessive hospitality, prosecutors would consider factors 

such as type, level, manner and form of the advantage provided; the level of influence of the recipient; 

and the standards and norms of the particular sector. The OECD suggests that, where the recipient is a 

public official, the risk of corruption will substantially increase.
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However, “no one wants to stop firms getting to know their clients by taking them to events like 

Wimbledon or the Grand Prix
5
”.  Such activities are unlikely to be brought to the attention of the 

prosecuting authorities and even if done so, the onus is on the prosecution to establish, to the criminal 

standard, not only the advantage offered, promised or given, but also a sufficient connection between 

the advantage and an intention to influence and secure business or a business advantage. Whilst lavish 

or extraordinary expenditure might lead to that conclusion, most routine and inexpensive hospitality is 

unlikely to do so.  

 

Facilitation payments 

 

Facilitation payments are illegal under the Act regardless of their size or frequency. However, in 

deciding whether to proceed, the prosecuting authority must first decide if there is sufficient evidence 

to provide a realistic prospect of conviction and, if so, whether a prosecution is in the public interest.  

Factors that weigh for and against the public interest are referred to in the joint guidance of the Director 

of the Serious Fraud Office and the Director of Public Prosecutions
6
.   

 

The SFO has indicated that generally moving towards zero tolerance of facilitation payments over a 

period of time may help companies to avoid prosecution, which may be seen as consistent with the 

policy objectives of the Act: to promote changes of behaviour and a modern corporate culture. 

                                            
1http://www.ft.com/cms/s/0/cab2111c-c6c8-11e2-a861-00144feab7de.html#axzz2UlN4pqku 
2http://www.justice.gov.uk/downloads/legislation/bribery-act-2010-guidance.pdf 
3
 see paragraph 31, although it must be borne in mind that the Guidance is not legally binding and that the OECD regards these 

examples as lenient 
4http://www.oecd.org/daf/anti-bribery/UnitedKingdomphase3reportEN.pdf 
5 Ken Clarke, Secretary of State for Justice 
6see page 9:  
http://www.sfo.gov.uk/media/167348/bribery_act_2010_joint_prosecution_guidance_of_the_director_of_the_serious_fraud_offi

ce_and_the_director_of_public_prosecutions.pdf 
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Commentators on the Bribery Act do not expect corporate hospitality of low level facilitation payments 

to be the subject of prosecutions. However, concerns exist as to the burden of compliance whichis no 

doubt why there is such a review. 

 

The information and any commentary on the law contained on this update is provided free of charge for 

information purpose only and no responsibility for its accuracy and correctness, or for any consequences of 

relying on it, is assumed by any member of Chambers. The information and commentary does not, and is not 

intended to, amount to legal advice to any person on a specific case or matter. You are strongly advised to obtain 

specific, personal advice from a lawyer about your case or matter and not to rely on the information or comments 

in this update. 

 

For further information please contact members of the Business Crime Group at www.qebholliswhiteman.co.uk 


