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bust treatment and those who cannot. Unfortunately, there
is overwhelming evidence that even trained legal profes-
sionals may as well flip a coin as rely on their own judgment
on witnesses' demeanour.2O Furthe¡ if there is one thing
research has taught about vulnerable witnesses it is that
professionals often fail to spot them.21 Why should profes-
sionals assume they are better at spotting more subtle is-
sues in an otherwise robust-seeming witness?
Alternatively, one might argue that what is improper in a
police cell is acceptable in cross-examination because wit-
nesses get the chance to say the good stuff beforehand to
a friendly questioner, and a right of reply afterwards. The
system, in other words, provides a balance. Unfortunately,
advocates know perfectly well it is possible to use comment
and innuendo to craft questions which are quite unanswer-
able either in cross- or in re-examination, and, if the author
is honest-and speaks as a practitioner-that is often the
intention.22
More importantly, it is very hard to see why counsel is ever

20 Snooks et al, ib¡¿i. at 13.
21 Joyce Plotnikoffand Richard WoolJson, Menøing Uþ? (Nuffleld-NSPCC 2009)
22 And if practitioners aren't honest, luckily others have been: any review of advocacy manuals
provides multiple cleù admissions. See also Emily Henderson, "Mapping theTheory ofCross
examination in relatjon to Children" in Helen Westcott, Graeme Davies and Ray Bull (eds),
Child,ren's Tætimony: kychological Ræearch and Forensic Prøctice (Wiley Ptrblicalions, 2001)
describing interviews with English and New Zealand barristers.

Further to the authors' article earlier this year,l this paper
discusses the Supreme Court judgment in the combined
appeals of Ahmad and Fields, which was handed down on
June 18, 2014.'z An analysis of other recent appellate deci-
sions follows.
In summary, the Supreme CourtinAhmad and Fields (Inrd
Neuberger, Lord Hughes, Lord Toulson, Lord Sumption
and l¡rd Reed) held that in cases where there is a flnding
of joint benefit, a confiscation order should be made for the
whole value ofthe benefit (as opposed to the benefitbeing
apportioned between the respective defendants) but the
conflscation orders should provide that they are not to be
enforced to the extent that the sum has been recovered by
way of satisfaction of another confiscation order.
As readers may recall, the applicants in Fields had argued
that in a case where defendants jointly obtain property, the
Court should ascertain each defendant's "beneficial inter-

ethically justified in laying unreliable and misleading evi-
dence before the court. It is one thing to argue for a ten-
dentious interpretation of the evidence in closing. It is quite
another, surely, to manipulate the source material. One is
proper advocacy. The other is something very much akin to
evidence-tampering.
While the difficulties associated with obtaining reliable in-
formation from vulnerable witnesses are greater than those
for robust adults, the research suggests quite strongly that
judges and advocates need to be more vigilantin policing all
cross-examination.
If, as l¡rd Chief Justice Judge put it, "the objective of cross-
examination is to investigate the truth by questions which
must be clearþ understood by the witness,"23 the conclu-
sion to be drawn from the research is that any cross-ex-
amination involving an advanced vocabulary and complex
sentence structures, heavily leading questions or emotional
pressure must be monitored, even where the witness is a
robust-seeming adult.

23 The Rt Hon The l¡rd Judge, 'The Evidence of Child Victims: the Next Stage", Bar
Council Annual Iaw Reform lf,cture, November 21,2013: http:/,/w.barcounc¡l.orq.
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esfl' in the property obtained; and the Ahmad appellants
had argued that the defendants should be treated as jointly
and severally liable and so should only have to pay the ben-
efit figure between them.
The Supreme Court, perhaps unsurprisingly, following a
long line of authorities,3 held that each of the appellants
were correctly found to have benefited in the full amount.
There is clearþ a practical consideration in this reasoning
AS:

"... if the court could not proceed on the basis that the conspirators should
be treated as having acquired the proceeds of the crime togethe¡ so that
each of them 'obtained' the 'property', it would often be impossible to de-
cide what part of the proceeds had been 'obtained' by any or all of the de-
fendants. It is one thing for the court to have to decide whether a defendant
obtained any property, which is required by the 2002 Act. It is another for
the court to have to adjudicate on the respective shares of benefit jointþ
obtained, which is not required" [56].

Feature
Ahrnad and Fields-Clarification by the Supreme Court or
a Precursor to More Litigation? Recent Developments on
Restraint and Confl scation.
By Polly Dyer, barrister at QEB Hollis Whiteman, and Michael Hopmeier, CircuitJudge
at Kingston Crown Court, Visiting Professor at City University, l¡ndon.

'- I f20l4lArchbold.ReuiewG9
2 [2014] UKSC 36; [2014] 3\{.L.R 23.

3 Mat f20081 UKIIL 28; Green f20071 ÐWCA Crim 1248i Ailþres [20091 EWCA Crim 8;
Møcþle f20l4l UKSC 5.

@ Thomson Reutere @rofessional) UK Limited 20146



Archbold
Review

However, the Court was careful to specify that the fact that
defendants were jointly involved in the commission of a
crime does not automatically justify a conclusion that they
jointþ obtained the resulting property and "judges in con-
fiscation should be ready to investigate and make findings
as to whether there were separate obtainings" [51].
The appeals were allowed in part on the basis that the re-
covery of more money than was obtained by the criminal
enterprise would not be proportionate:

"To t¿ke the same proceeds twice over would not serve the legitimate aim
of the legislation and, even if that were not so, it would be disproportionate.
The violation of A1P1 would occur at the time when the state sought to en-
force an order for the conflscation of proceeds of crime which have already
been paid to the s|ate" 1721.

Thus in circumstances where a finding of joint benefit has
been made, the particular confiscation order concerned can
"be enforced only to the extent that the same sum has not been
recouered, through another confiscation order made in rela-
tion to the same joint benertf'. The orders in each case were
therefore amended to prevent recovery of more than the
same joint benefit.
Whilst the judgment will prevent the State from recovering
the proceeds of crime several times over (depending on the
number of defendants), it may cause practical anomalies.
Consider for example one multi-handed indictment split
into three trials. It is unlikely that an application to stay the
enforcement proceedings in relation to those defendants
convicted in trial one pending the outcome of trial three
(wheneverthatmaybe) will be successful. As such, depend-
ing on the realisable assets ofthose defendants in trial one,
it is at least conceivable that those defendants subsequentþ
convicted in trial two and three and then subject to confisca-
tion proceedings, may find themselves in an advantageous
position where most of the confiscation order has already
been paid. The Supreme Court recognised that it may well
produce inequality between criminal conspirators if the or-
der is paid by only one of them. Howevel this issue was
dismissed as an "inherent feature of joint criminalþ", with
the example given of a victim of fraud suing conspirators;
the victim would be "entitled to enforce against whichever
defendant he most easily could". The Supreme Court held
that, in such cases, "the losses must lie where they fall, and
there is nothing surprising, let alone wrong, in the criminal
courts adopting that approach" [73].
The Supreme Court also suggested that it is unhelpful to
use technical property law concepts of'Joint ownership" or
"owners in common" when dealing with property obtained
through a criminal enterprise; criminals who set out to steal
an asset do not become "joint owners" of it in a legal sense. It
is better, it said, to use the language of"obtaining" 144l-1451.

Restraint
In CPS a Eastenders Grouþ, the appellant receiver appealed
against a Court of Appeal decision declining to order the
payment of his remuneration and expenses from the assets
of the first respondent group of companies (Eastenders
Group), or that the CPS itself should reimburse his costs.a
This decision came after the Court of Appeal had quashed
the restraint and receivership orders obtained by the CPS
against Eastenders Group and two individuals who jointþ

4 [2014] UKSC26.

owned the group of companies. The terms on which the
CPS asked the receiver to act stated that his remuneration
costs and expenses were to be drawn from the companies'
assets, over which he had a lien. The CPS had not under-
taken to indemnify him in the event that such assets proved
insufficient.
The appeal was allowed in part. It was held that the com-
panies' rights to property under Protocol 1 art.1 of the Eu-
ropean Convention on Human Rights would be breached if
their assets were taken to pay for the appellanfs remunera-
tion and expenses, and thus the appellants lien over the
companies' assets was unenforceable. However, the appel-
lant did have a claim in unjust enrichment against the CPS
and was entitled to recover his proper remuneration and ex-
penses from the CPS because the work done and expenses
incurred were at the CPS's request. The Court suggested
that there might be cases where a "Pigott condition" would
be appropriate, providing that if property was not shown to
be the realisable property of the defendant, the receiver's
costs should be borne by the applicant, i.e. the prosecutor.s
Practical guidance was also provided by the Supreme
Court, to prosecutors, list officers and Judges:

(a) \4rhen the CPS is proposing to seek a restraint or-
deç particularly coupled with a receivership order, it
should give the listing office as much notice as pos-
sible, together with a proper time estimate. It is not
acceptable for such an application to be forced into a
busy list, with very limited time for the judge to deal
with it, except in the comparatively rare case of a true
emergency application.

(b) The fact that such applications are made ex parte,
and the potential seriousness ofthe consequences for
defendants, mean that the prosecution and the court
have a special duty of candour.6 A material failure to
observe that duty might well be regarded as serious
misconduct within the meaning of s.72 of the Pro-
ceeds of Crime Act 2002 (POCA).

(c) Before making an application the prosecutor must
consider carefully the statutory conditions for making
such an order. Careful thought must be given to who
it is that is alleged to have been party to the criminal
conduct under investigation and to the potential ad-
verse effect on others who are not.

(d) The making of a receivership order should never
be a rubber-stamping exercise; a judge must look at
such an application with a critical eye. The court has
a responsibility to consider what conditions it should
contain. Yúhere third parties are likely to be affected,
the court must still consider carefuþ the potential ad-
verse consequences to them. A judge who is in doubt
may always ask for further information and require it
to be properþ vouched for.

(e) A particularþ complex case may merit being heard
by a HiSh Court judge.

In Ashford u Southarnþton CC|T the Court of Appeal also
stressed the need for "scrupulous attention" to the statu-
tory requirements and the need for the court to have the

5 Pigott, Re [2010] EWCACiv2SS; [2010] S.TC.1i90.
6 Approving Slaz/ord Inlerilatioilql Banþ Ltd (Ia Receioerchiþ) , Re [2010] EWCA Civ 137;

I2o11l Ch. 33.
7 I2014lEWCACnm7244.
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material and the time it needs to consider the points that
might be made on behalf of a defendant who is absent. This
case also provides guidance for judges on how to approach
the decision of whether there is "reasonable cause" to be-
lieve that the alleged offender had benefited from criminal
conduct. Referring back to what Hooper U had said earlier
in Windsor,s the Court said:

"It is vital that the judge is given material on which he can reach the conclu-
sion himself that there is reasonable cause. He cannot find it just because

he is told that an investigation has confirmed the suspicions".

Confi.scation: recent cases

ln Onuiþo the appellant appealed against a confiscation or-
der.e Of the various issues raised before the Court of Appeal
of particular significance for practitioners was a point relating
to disclosure. At the conflscation hearing the appellant had not
been represented by the team of legal representatives who
represented her at trial because she had run out of money.
Her former solicitors exercised a lien over the case papers and
so the new representatives were entirely dependent upon the
prosecutor to make disclosure of material for the purposes of
confiscation. The prosecution provided all of its s.16 POCA
statements and appendices together with the trial documents
but refused to provide the schedule of unused material. At
first instance it was ruled that the prosecution had provided
sufficient material for the defendant to furnish particulars of
her finances in accordance with s.18 of POCA The Court of
Appeal expressed puzzlement at this: the unused material
could hardly be said to be irrelevant given that the issues at
trial and confiscation were the same, namely the legitimacy of
the source of funds passing into the appellanfs ba¡rk accounts.
Defence counsel in the confiscation proceedings, it said, had
a justifiable interest in making his own examination of the
schedule in case something had been missed. The Court of
Appeal therefore held that it should have been made available
to the defence prior to any rehearing; the prosecutor's function
was the sarne as itwould be in preparation for trial.

Calculation of benertt
ln Tathamt\ the Court of Appeal summarised what it de-
scribed as the "important principles" in cases concerning
the fraudulent evasion of duty payable on the importation
of cigarettes:

(a) mere couriers or incidental custodians, who are re-
warded by way of fixed fee and have no beneficial in-
terest in the tobacco, are likely to be excluded from
the definition of "obtaining property" for the purpose
of confl scation ordersrl;

0) the time at which the duty becomes chargeable on
tobacco is when the ship carrying it enters the limits
of the UK port and, as long as the requisite mens rea
is present, "evasion" occurs from the moment that the
excise duty is charged on the goodslz;

(c) whether a person "causes" the importation is a ques-
tion of fact and causation must not be too remote.r3
Furthermore, s.1(4) of the Finance (No.2) Act1992
imports (albeit indirectly) the test that such a person

8 [2011] E\{CA Crim 143

9 [2014] E\ryCA Crim L R 465

10 [2014] E\ryCA Crim 226
1L MslÍ2008lUKHL28
12 Bajwø 12O12l' 1 W.L R. 601.
13 Ch amb eß [2008] EWCA Crim 2 467', 1ø!or and Wood [2013ì E\ryCA Crim 1 151

"causing" must retain a "connection" to the goods at
or after the excise duty becomes payablela;

(d) "holding" for the purposes of reg.13 (1) of the Tobacco
Products Regulations 2001 (the Regulations) is a le-
gal concept. It does not require physical possession
of the goods and constructive possession can be suf-
flcient. The test for "holding" is that the person is
capable of exercising de jure and,/or de facto control
over the goods, whether temporarily or permanently,
either directþ or by acting through an agentls;

(e) a "holder" need not have any beneficial ownership
in the goods (nor need he have "caused" their im-
portation). However, a courier or person in physical
possession who lacks both actual and constructive
knowledge of the goods, or the duty which is payable
upon them, cannot be the "holder" within res.13 (1) of
the Regulations.16

ln Hussain, a confiscation order was made in relation to
fraudulently imported cigarettes.lT They were said to be
worth f,,56,255.40 on the lawful market. However, the ciga-
rettes could not have been lawfully sold in this country
because there had been no assessment of the quality and
safety ofthe product. Accordingly, the Court ofAppeal held
that their value was their value on the illegitimate "black
market". The only evidence of the black marketvalue came
from the defendant himself, and an order was substituted in
this sum, adjusted for inflation to 1,40,096.42.
ln Carnallls and. in Elsøyed,\s the Court of Appeal reiterated
thatthe correctvalue to be applied when calculating benefit
in drugs cases is the street value ofthe drugs, rather than
the wholesale value.
In Perrin, it was held that, pursuant to s.74(4) of POCA, the
benefit obtained by an offender convicted of cheating the
Revenue was the sum routed back to him out of share sub-
scription monies raised as part of his scheme to facilitate
and induce others to unknowingly submit claims for tax re-
liefbased on false share values.20
ln Hussain,2r it was held that rents received by a landlord
who had let his property to tenants in breach of a planning
enforcement notice constituted his benefit for confiscation
purposes, notwithstanding that the leases were lawful.

Aaailable amount
In relation to the burden of proof, the Court of Appeal in
Newell re-emphasised that clear and cogent evidence is
required from the defence to satisfy the court that money
does not belong to the defendant butanother.22 Similarly, in
Ernest the judge had rejected the appellant's evidence that
he had no hidden assets.23 That being so, the judge was en-
titled to conclude that the appellant had not discharged the
burden of establishing that his realisable assets were less
than the benefit figure obtained as a result of his general
criminal conduct.2a

74 Baiua I20l2l I \{.L.R. 601.
75 Taylor and lVood [2013] EWCA Crim 1151

L6 lbid.
17 [2014] E\{CA Crim 1181.
18 [2014] E\{CA Crim 287.
19 [2014] EWCA Crim 333.
20 [2014] EWCA Crim 1556.

2l I2014lDWCACnm2344.
22 [20141 EWCA Crim 761.

23 [2014] EWCA Crim 1312.
24 Similar pronouncements were made in the cases of Cørnall [2014] Er¡YCA Crim 287 and

Bouler-Degan [2014] EWCA Crin 1190.
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Absconders
With so little previous case law in this area, Okedare is of
particular interest.2s Here it was held that a person who had
absconded and been convicted of a criminal offence in his
absence could subsequently be made subject of a confis-
cation order under POCA at a conflscation hearing from
which he had also absented himself because he was still on
the run. The court had the power to make such an order
under s.6, as applied by s.28.

C er tifi,cat es of ina de qu a cy
The Court of Appeal held in Mundy u CPS that a defend-
ant is not entitled to a certificate of inadequacy under s.14
of the Drug Trafflcking Offences Act 1986 unless he can
demonstrate that an asset has reduced to a nil value.26 In
this case, the value of a Spanish property had been taken
into account in the original confiscation hearing as part of
his realisable property. The applicant contested this, argu-
ing that it was currently the subject of contested legal pro-
ceedings in Spain and, as such, was not realisable, could
not be seized, and therefore should be considered afresh
after the issue of a certificate of inadequacy. Rejecting this
argument, the Court of Appeal said that the applicant was
not entitled to a certificate of inadequacy as he could not
prove that he had insufficient assets to meet a confiscation
order. Any difficulty in realising his interest in his property
had to be disregarded; once the Spanish proceedings were
resolved, the availability and value of the property could be
determined.

Cølculati.on of benertt in a second confi,scation ord,er
In Chahal, the Court of Appeal confirmed that where there
was a second application for a conflscation order requiring
an assessment of the beneflt received from general crimi-
nal conduct, s.8 of POCA confined the assessment of the
amount of benefit to the period after the date of the first
confiscation order.z7

Comþ ensation and confiscation
In Beaurnont the Crown Court judge had imposed not only
a confiscation order but also a compensation order in the
same amount, having decided that the defendant had suf-
flcient means to satisfu both orders given her available as-
sets (which included 50 per cent of the equity in the home
she jointly owned with her husband and their savings in a
joint bank account).28 On appeal the defendant argued that
the judge should have ordered the compensation to be paid
out ofthe conflscation order because she no longer had any
income from employment and it would be practically impos-
sible for her to pay both orders. The Court of Appeal held
that whilst in principle the justice of the case supported the
imposition of both orders, a compensation order requires
the court to be satisfied that the appellant would have suf-
ficient means to satisSr both orders in full. Here she did not
have the means to satisfy both orders out of income and
savings; she was unemployed, the prospects of her obtain-
ing significant income in the future were slight, and her
savings had been reduced. Thus a s.13(6) order was made
for the full amount of the conflscation order sum, and the

25 [2014] EWCACTin 1173.
26 [2014] EWHC 819 (Admin)
27 [2014] EWCACrim101.
28 [2014] E\{CACrin 1664

monies paid under the confiscation order would be used to
satisfy the compensation order. Applying settled case law,2e

the Court also held that it is not generally appropriate to
make an order which could be satisfied only by the selling
of the family or matrimonial home.

Cosfs
ln R. (on the aþþlication of Virgin Mediø. Ltû u Zinga the
costs of an appeal against a conflscation order arising out
of a private prosecution were paid from central funds under
the Prosecution of Offences Act 1985 s.17.30 It was held that
it was necessary to determine whether it had been proper
and reasonable to instruct the solicitors and/or advocates
actually instructed (which would in any signiflcant prosecu-
tion involve the examination, testing and seeking of tenders
from the competition in the relevant market before select-
ing the solicitor and advocate instructed), and that the rel-
evant costs had been reasonably incurred.

Some helþful reminders
In Eddishaw, the Court of Appeal has reminded us that
evidence is required before a conflscation order can be
made.31 A conflscation order made following a defendant's
guilty plea to conspiring to cheat the Revenue by producing
counterfeit vodka was quashed, because in valuing the ben-
eflt obtained, the judge's finding that the wholesale black-
market value of counterfeit vodka was Ê5 a bottle had not
been supported by any evidence. In Aniakor it reminded
practitioners to double-check that the confiscation order is
being made under the correct Act.il And finally, in Hod.ge
it reminded practitioners of the need to get their maths
right.ß

What next?
With the rise of organised crime and economic crime in
particular, including cyber crime, the flow of confiscation
cases looks unlikely to diminish.
Though UK practitioners will not be troubled by the EU's
new Directive on freezing and confiscation because the UK
has elected not to opt into it,34 judges and practitioners in
England and Wales do have some legislative novelties to
look forward to in the clauses of the Serious Crime Bill,
which is currently before Parliament. The provisions of
Part 1 include a further tightening of the time to be allowed
for payment, "compliance orders" which may restrict a de
fendanfs travel outside the UK longer default sentences in
respect of orders in excess of Ê1 million and a loosening of
the condition for the making of restraint orders, to make it
reasonable grounds to "suspecf', rather than (as now) rea-
sonable grounds to "believe". Further, circuit judges can
now look forward to determining third-party interests at
the confiscation order stage; "crash courses" on the identifi-
cation and assessment of beneflcial and equitable interests
may soon be urgentþ required.

29 Hachett (1988) 10 Cr,App.R (S ) 388l' Holnh (1989) 11 Cr.App.R (S.) 282.

30 [2014] EWCA Crim 1823. For turther details, see p.1 above
31 Court oIAppeal (Criminal Division), November 10, 2014.

32 f20L4lEWCACnm2l7r.
33 [2014] EWCA Crim 377.
34 D:trective2074/42lEU of the European Puliament and of tlte Councit of3 April 2014 on the
freezing and confscation of instrumentalities md proceeds of crime in the European Union,
oILr27.
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