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Corporate crime/tax evasion LEGAL UPDATE

Corporate facilitation of tax evasion: the new frontier. The second &
final part of an exclusive analysis by QEB Hollis Whiteman Chambers

IN BRIEF

Bribery / AML

ff What do the new criminal offences mean

When considering what preventative
measures should be implemented further to
the CFA 2017 provisions, ultimately one size
will not fit all and organisations will need to
tailor their approach to the particular risks of
facilitation and evasion encountered in their
businesses.
The Government’s guidance for the failure
to prevent offences makes plain, as indeed
it stands to reason, that the foundation of
effective preventative procedures will be
a carefully considered and comprehensive
risk assessment. A risk-based approach is
permissible, but the ‘risk’ in focus must be the
risk of an associated person facilitating tax
evasion. Existing anti-money-laundering and
anti-bribery risk assessments and procedures
may provide a helpful start, and indeed
assess some relevant risks, but reliance on
those existing procedures alone will almost
certainly be deemed not to be reasonable
and insufficient to provide a defence in the
event facilitation occurs. It might be said
that the relevant risk-assessment is a hybrid
between the ‘KYI’ ‘know your intermediary’
risk-assessment conducted for Bribery Act
purposes, and more traditional ‘KYC’ ‘know
your customer’ checks conducted in the antimoney laundering (AML) space.

in practice?

ff What are the Government’s parallel civil
and other criminal anti-evasion measures?

ff The future for corporate responsibility for
economic crime & the direction of travel for
economic crime more generally.

I

n our first article we discussed the scope
and impact of the Criminal Finances
Act 2017 (CFA 2017)—a major plank of
the Government’s attempts to tackle tax
evasion—and its failure to prevent offences
(see ‘No safe havens? Pt 1’, NLJ, 10 November
2017, p 10). Of particular concern is whether
the wide extraterritorial effect of CFA 2017
places unmanageably onerous obligations
on multinational organisations to foresee
and prevent tax evasion risks on a global
scale, given that the sanctions for failure are
now criminal as well as regulatory in nature.
Here, we consider what the new criminal
offences mean in practice, and how they sit
with parallel criminal, civil and regulatory
provisions.

Parallel regimes
The new CFA 2017 failure to prevent offences
must also be considered in the context of
parallel regimes and provisions, if a true
understanding of the complex situation is to
be obtained.

Regulatory
For organisations and professionals subject to
supervision by regulatory bodies the new CFA
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2017 offences create a number of regulatory
issues and in turn potential new regulatory
exposures.
Firms will have to ensure that their
financial crime polices are updated to reflect
the new offences and in addition systems and
controls will have to be reviewed and updated
where appropriate to ensure that any systemic
risk resulting from the introduction of these
offences is properly assessed and managed.
Where incidents occur there may,
depending upon the regulator, be selfreporting issues to consider and, even if law
enforcement ultimately takes no action, due
to the different burdens of proof, it is by no
means certain that a regulator would share
the same view.
For example, the Financial Conduct
Authority (FCA) has often taken firms to
task for systems and control failings in
relation to anti-money laundering issues,
notwithstanding the fact that no criminal
prosecution has been commenced under the
Money Laundering Regulations.
With regard to the new offences, on 21
September 2017 the Solicitors’ Regulation
Authority (SRA) issued a warning notice
to all solicitors making it clear to firms
specialising in the tax mitigation arena that
while advising upon such schemes is not
inappropriate, to the extent even an avoidance
scheme in which they acted is successfully
challenged by HMRC the SRA will view the
firm’s involvement as prima facie evidence of
misconduct.
The role of the regulators is perhaps
even more important in delivering the
Government’s anti-evasion agenda than the
introduction of the new criminal offences
themselves. Regulatory action and the threats
of such action is designed to reduce access to
the professionals who might previously have
facilitated such activities.

Finance Act 2016
New civil penalties for enablers
The provisions outlined below toughen civil
penalties for those who ‘enable’ offshore tax
evasion. The measures enact civil sanctions
for behaviour also caught by the corporate
failure to prevent the facilitation of UK tax
evasion offence in circumstances where the
evasion of income tax, capital gains tax or
inheritance tax involves ‘offshore activity’.
The financial penalties are coupled with a
new power to publish information about the
enabler. The penalties are contained in s 162
of and Sch 20 to FA 2016 and came into force
on 1 January 2017.
A penalty is payable when a person (P)
has ‘enabled’ another person (Q) to carry
out offshore tax evasion or non-compliance
(eg committing a relevant offence, such as
cheating the public revenue). Two conditions
must be met. First that P knew when P’s
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actions were carried out that they enabled,
or were likely to enable, Q to carry out
offshore tax evasion or non-compliance.
Second, either that Q has been convicted of
a relevant offence, or that certain specified
circumstances exist, arising from Q’s liability
to a relevant civil penalty (see Sch 20,
para 1(5)-(6)). ‘Enabling’ is widely defined
as encouraging, assisting or otherwise
facilitating conduct that constitutes offshore
tax evasion or non-compliance.
Generally, the penalty for enabling tax
evasion is the higher of either 100% of the
potential lost revenue or £3,000 (see Sch 20,
para 3 for specifics). Reductions to penalties
must be made in certain circumstances,
such as where enablers make a disclosure to
or assist HMRC. The details of enablers can
be published if the potential lost revenue in
relation to the penalty exceeds £25,000, or
they have incurred five or more penalties
under Sch 20 in any five-year period.
The penalties apply to legal persons such
as corporates as well as natural persons. But
note that HMRC say that the applicability of
the penalty ‘to larger enterprises is likely to be
limited because of difficulties in proving mens
rea at director level. For larger enterprises,
either the corporate criminal offence, or a
criminal charge on the directors individually,
may be the more appropriate response’.
HMRC said in 2015 that they did ‘not
believe businesses will need to perform
any due diligence [in relation to the regime
for enablers] over and above that which is
already undertaken’. The regime of enhanced
sanctions for enablers, mirroring as it does
elements of CFA 2017 failure to prevent
regime, should nonetheless specifically be
considered by corporates when reviewing
their procedures. This should quite possibly be
done in conjunction with the implementation
of CFA 2017 reasonable prevention
procedures.

Strict liability offences for offshore tax
evasion
Section 166(1) of FA 2016 amends the Taxes
Management Act 1970 (TMA 1970) to include
the following, summary only offences:
failing to give notice of being chargeable to
tax; failing to deliver a return; and making
an inaccurate return (ss 106B-D TMA 1970
respectively). A person is criminally liable if
he has failed fully or accurately to disclose
that he is chargeable to income tax, capital
gains tax or both in relation to offshore
matters. The offences only apply where the
amount of tax evaded exceeds the threshold
amount of £25,000 and came into force on 7
October this year. The maximum penalty for
the offences is an unlimited fine or six months’
imprisonment or both.
Crucially, the prosecution does not need to
prove that the defendant intended to evade

tax offshore. It is for the defendant to establish
on the balance of probabilities that he had a
reasonable excuse for failing to give notice or
to deliver a return or took reasonable care to
ensure that his return was accurate. So, this
is another example of a strict liability offence
coupled with a reverse burden defence.
HMRC said during the 2015 consultation
exercise preceding this legislation that ‘it does
not have any intention of using the offence
to prosecute those who make every effort
to ensure that their tax affairs are in order.
The use of this offence will follow HMRC’s
criminal investigations policy … This means
that in the majority of cases HMRC will
pursue the lost tax through civil means. This
offence, like other offences, will be reserved
for cases where HMRC needs to send a strong
deterrent message or where the conduct
involved is such that only a criminal sanction
is appropriate’.
It is reasonable to question whether the
offences will often be used in practice.
Bearing in mind criminal prosecutions are
reserved for the most serious cases, existing
offences, such as cheating the public revenue,
would cover the same type of offending, and
carry greater penalties than those available in
the Magistrates’ Court. Yet, the strict liability
offence’s mere presence on the statute books
and the comparative ease with which it can
be wielded means it is likely to increase the
regulatory burden on corporates.
Firms will, for example, need to tailor
their advice to clients to ensure they are not
caught by the new offences. During the 2015
consultation exercise, HMRC in addition
‘made clear its expectation that normal rules
of criminal secondary liability would also
apply and that therefore the offence would
extend to an agent who knowingly submitted
returns which did not declare tax due’. These
provisions could therefore cover some of the
same ground as the failure to prevent offences
and new civil sanctions regime. It makes sense
also to bear them in mind when considering
and implementing CFA 2017 procedures.

Future for corporate responsibility for
economic crime
The new failure to prevent offences outlined
in Part 1 could be viewed as further steps
toward widening the scope of corporate
liability for economic crime generally.
On 13 January 2017, the government
published the consultation, ‘Corporate
liability for economic crime: call for evidence’.
The consultation was described as being
concerned with criminal offences designed
to punish and prevent economic crimes
such as fraud, false accounting and money
laundering when committed on behalf or in
the name of companies. It sought, according
to the description on the Government’s
website, evidence on the extent to which the
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identification doctrine (which requires proof
that a ‘directing mind and will’ at a senior
level of a company had the requisite mens rea
to commit an offence) is deficient as a tool
for effective enforcement of the criminal law
against large companies. The ‘Call’ ended on
31 March 2017 and the Government is yet to
respond.
David Green, director of the Serious Fraud
Office (SFO), has advocated on a number of
occasions that the law regarding criminal
corporate liability should be reformed along
more draconian, US style lines. For its part,
the ‘Call’ sets out options for reform, which
include:
ffamendment of the identification doctrine
(to broaden the scope of those falling
within the definition of a company’s
‘directing mind’);
ffdifferent types of strict liability offence;
ffa failure to prevent offence; and
ffregulatory reform on a sector by sector
basis.
For reasons we return to later, we believe
the FTP (failure to prevent) model now used
in both the Bribery Act and CFA 2017 appears
to be the clear front-runner for any new model
for corporate liability for economic crime.
We do note, however, that a general offence
of failure to prevent economic crime has
already been mooted in Parliament in recent
years only to be roundly abandoned. The
last Government’s ‘Anti-Corruption Plan’ of
December 2014 proposed consideration of
such an offence as well as reform of corporate
liability more widely. During questions
in the Commons on 28 September 2015,
Andrew Selous MP, the ParliamentaryUnder-Secretary (Ministry of Justice (MoJ)),
explained: ‘The UK has corporate criminal
liability and commercial organisations can
be, and are, prosecuted for wrongdoing.
The UK Anti-Corruption Plan tasked the
MoJ to examine the case for a new offence
of a corporate failure to prevent economic
crime and the rules on establishing corporate
criminal liability more widely. Ministers have
decided not to carry out further work at this
stage as there have been no prosecutions
under the model Bribery Act offence and
there is little evidence of corporate economic
wrongdoing going unpunished.’
While Bribery Act prosecutions have
since come on stream, there is little in that
fact alone that would alter the position
of September 2015. It will accordingly be
interesting to see the nature of the new
evidence obtained further to the ‘Call’.

Conclusion
Difficulties for prosecutors in establishing
the new FTP offences under CFA 2017 will
include that they must have proof of two
underlying offences. They must also have

Corporate crime/tax evasion LEGAL UPDATE

www.newlawjournal.co.uk | 17 November 2017

proof of facilitation of tax evasion as distinct
from aggressive avoidance—and it may not
always be easy to tell one from another. It is
also not enough that the associated person
inadvertently or negligently facilitates the
taxpayer’s fraudulent tax evasion—they
must act deliberately and dishonestly (see
‘Tackling tax evasion: Government guidance
for the corporate offence of failure to prevent
the criminal facilitation of tax evasion’,
(the Guidance) p 9). Prosecutors may also
need extensive international cooperation.
But those potential problems will often be
more than offset by the striking extent of the
new CFA 2017 provisions. They constitute
strict liability offences coupled with reverse
burden defences. The terms used are broad
and potentially unclear. The definition of
‘associated person’ is deliberately broad,
but perhaps more amenable to challenge
on a case-by-case basis accordingly (‘any …
person who performs services for or on behalf
of’ a relevant body, which, in turn, is to be
determined ‘by reference to all the relevant
circumstances and not merely by reference to
the nature of the relationship’ between them).
Finally, extra-territoriality: the Guidance
gives an example to illustrate the extent of
the foreign tax offence (see p 33). It involves
the liability, subject to establishing reasonable
prevention procedures, of a Swiss bank in

relation to the facilitation of German tax
evasion at its German branch—all by virtue of
having a London branch.
And it seems probable that prosecutions
under CFA 2017 will begin arriving before
the courts sooner than was the case with the
‘section 7’ Bribery Act offence. Between the
Common Reporting Standard and the ongoing
investigations following the Panama Papers,
Paradise Papers, and HSBC, it is likely that
prosecutors already have a good idea of which
corporates have a propensity to facilitation. It
is also correct that the common impediment
faced by bribery investigators—namely
the difficulty in obtaining the co-operation
of foreign investigators and prosecutors in
countries where corruption is rife—is less
likely to be present in investigations into the
foreign tax evasion offence. After all, foreign
governments may well feel incentivised to cooperate with the SFO or the National Crime
Agency (NCA) to prove foreign taxpayer
evasion and its facilitation, as this may well
result in the windfall of unpaid tax to the
foreign government’s coffers. Finally, HMRC’s
‘Code of Practice 9’ regime may well provide
HMRC with a rich source of intelligence when
taxpayers make a clean breast of historic
evasion to mitigate their own position, and
inculpate their advisors in the process. The
law seems likely to be open for testing sooner

rather than later.
There is course every reason to suspect that,
whatever the practical considerations, the
momentum lent to the ‘anti-evasion’ cause by
the clamour surrounding the Paradise Papers
will only increase the appetite of prosecutors
to be seen to be addressing matters (quite
apart from whether the conduct disclosed by
the leak amounts to evasion or not).
With regard to the onward march of
the ‘failure to prevent’ model generally,
the direction of travel seems clear. The
government has few kind words for the
identification doctrine, at least as it applies
to large organisations. It concluded that the
Bribery Act failure to prevent offence offered
the best model for the new CFA 2017 offences
and ‘would help to ensure consistency and
minimise the burdens on corporations’ (2015
Consultation). It is difficult to see how it could
come to a different conclusion for at least some
other forms of economic crime. Ultimately, a
lack of legislative time or energy in the wake
of the Brexit referendum may be the main
brake on the advance of the FTP model. NLJ
Nicholas Griffin QC, Jason Mansell, Tom
Broomfield & Rhys Meggy practise in
QEB Hollis Whiteman’s corporate crime &
regulatory groups (www.qebholliswhiteman.
co.uk).
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