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*E.H.R.L.R. 317 Abstract
The acquittal of Cardinal Pell by the High Court of Australia ( HCA) has been a topic of much controversy, fomenting robust
debate, and attracting both criticism and praise. This contribution seeks to examine the approach of the HCA in discharging
its role in this case and the reasons why its approach ought to be adopted more broadly. It begins by considering the HCA’s
understanding of its duty as a criminal appellate court, and contrasts this with the Court of Appeal of England and Wales
(Criminal Division), and the minimal protection offered to defendants by protection of the right to appeal in international
human rights law (the European Convention on Human Rights and the International Covenant on Civil and Political Rights).
Arguments for the right to a criminal appeal to be strengthened will then be considered: examining other aspects of the principles
underlying the right to fair trial; and broader normative arguments about the functioning of the criminal justice system.
Introduction: Cardinal Pell’s appeal1
On 7 April 2020, the High Court of Australia (HCA) ruled in favour of the appeal of Cardinal George Pell, clearing him of

allegations of historic sexual assault on two choristers.2 This appellate court’s ruling considered, in-depth, the evidence that was
put before the jury. The jury’s conclusions about the credibility of the witnesses were not questioned, but the HCA defined the
issue before them as: "whether the compounding improbabilities […] nonetheless required the jury, acting rationally, to have
entertained a doubt as to the applicant’s guilt".3 They concluded that the other evidence in the case was not consistent with the
complainant’s account and thus, "there is a significant possibility that an innocent person has been convicted".4

The HCA’s approach to a criminal appeal may seem unusual to criminal lawyers of some other jurisdictions. It can be contrasted
with a recent case of the England and Wales Court of Appeal (Criminal *E.H.R.L.R. 318 Division) (CACD), R v SJ & MM.5
This case also concerned historic child sexual offences, and the appeal related to a witness, P, whose subjective opinion was
agreed to be expert evidence notwithstanding that it should have been ruled inadmissible, as her evidence should have gone
only to factual circumstance. The CACD held that the wrongful evidence did not undermine the safety of the conviction, as:
"the critical issue was whether or not the jury were sure that [the complainants] were telling the truth".6

In the CACD’s approach, we see that the jury’s belief in the credibility of the complainant is determinative. P’s evidence was held

to be peripheral. Although passages of it were "inadmissible and couched in over-emotive language",7 the CACD was satisfied

that "in the context of the evidence against the defendants as a whole, and the clear directions to the jury in the summing-up"8
the convictions were nonetheless safe. The CACD’s view on its role is clear: they may assess the classification and admissibility
of evidence, and the directions given by the judge. But its decision shows a limit of its role: the "sacred cow" of the jury is not
to be disturbed. It is their assessment of the complainant’s credibility that is determinative, and it is not the place of the criminal
appeals system to examine if other evidence might mean they might be mistaken. A decision by the jury that the complainant
is credible is not a finding that should be disturbed.9
The HCA, by comparison, is explicit about its role:
"The function of the court of criminal appeal in determining a ground that contends that the verdict of the jury is unreasonable
or cannot be supported having regard to the evidence, in a case such as the present, proceeds upon the assumption that the
evidence of the complainant was assessed by the jury to be credible and reliable. The court examines the record to see whether,

© 2020 Thomson Reuters.

2

Cardinal Pell's appeal to the High Court of Australia:..., E.H.R.L.R. 2020, 4,...

notwithstanding that assessment — either by reason of inconsistencies, discrepancies, or other inadequacy; or in light of other
evidence — the court is satisfied that the jury, acting rationally, ought nonetheless to have entertained a reasonable doubt as
to proof of guilt." 10

This proclamation of the appellate court’s duty is startling in its candour, and it was the performance of this duty that led the HCA
to its unanimous judgment that Cardinal Pell’s conviction was unsafe. The court’s statutory mandate informed the approach,
that it must allow appeals where "the verdict of the jury is unreasonable or cannot be supported having regard to the evidence".11
The standard to which the finding was held was also informed by the common law: the HCA held that the relevant standard
was that there was "a significant possibility that an innocent person has been convicted because the evidence did not establish
guilt to the requisite standard of proof".12

The equivalent act governing the CACD, the Criminal Appeals Act 1968, was amended in 1995. This amendment removed the
previous grounds under which an appeal must be granted,13 and now requires only that the CACD must allow appeals where

the conviction is "unsafe".14 The standard of "unsafe" is different, yet, is arguably broader than an "unreasonable" verdict. In
R v SJ & MM, a narrow approach to "unsafe" is clearly demonstrated however: even in a case where the inadmissible evidence
"purport[ed] *E.H.R.L.R. 319 to tell the jury that [the complainant] is reliable", the safety of the convictions was reliant on
the jury’s finding of credibility.15

The Criminal Appeals Act 1995 also set up the Criminal Cases Review Commission (CCRC), and mandated it as an independent
organisation to investigate suspected miscarriages of justice from first-instance criminal trials. It plays a central role as a
gatekeeper to the review of criminal convictions, and can send a case back to the CACD where there is new evidence or a novel
legal argument that was not put before the jury. It has attracted much criticism from practitioners for its conservative approach.
The CCRC is required to only send back cases where they have a "real possibility" of being overturned.16 Some say that this
creates an unequal relationship between the CACD and the CCRC, with the latter being steered and even subservient to the
former.17 The CCRC’s cautious, even supine approach would not refer a case based on the factual evaluation of the evidence
at trial, in sharp distinction with the HCA’s powers when it assayed and rejected the jury’s approach.

The CACD’s philosophy of appeal is very much driven by the primacy of the jury’s verdict. This doctrine is best described
by Lord Bingham in R v Pendleton:18

"Trial by jury does not mean trial by jury in the first instance and trial by the judges of the [CACD] in the second. The [CACD]
is entrusted with a power of review to guard against the possibility of injustice but it is a power to be exercised with caution,
mindful that the [CACD] is not privy to the jury’s deliberations and must not intrude into territory which properly belongs to
the jury." 19

Even where new evidence is adduced, the CACD is passive and unwilling to interfere with the jury’s findings.20 The CACD’s
approach is particularly concerning in cases dependent on the credibility of witnesses, with scant other evidence, such as R
v SJ & MM. In consequence, the prospects of success would be very different for a convicted person appealing in either of
these jurisdictions. While Cardinal Pell’s conviction was held to be unsafe by the HCA, the scrutiny of the evidential matrix
demonstrated in this appeal would not have been conducted in the CACD.
Having explored the lacuna in approach of these two courts, we seek to explore whether this could be seen as an issue of the
rights of defendants. Does a defendant have a right to a substantive appeal from jury findings in a criminal trial, in the law of the
European Convention on Human Rights (ECHR) and the International Covenant on Civil and Political Rights (ICCPR)? The
right to appeal is found in both documents, but its interpretation leaves it with limited scope. The European Court of Human
Rights (European Court) has left it with minimal substantive requirements, only requiring appeal on legal points. While the
ICCPR might offer more requirements for a substantive appeal of facts and law, it will be argued here that the Human Rights
Committee (HRC) has not yet gone far enough in considering the implications of this, for example by refusing to examine how
evidence is weighted, and the sanctity given to jury findings of fact.
We will then explore other human rights arguments for extending a right to appeal, based on other principles of the right to
fair trial, and particularly how these exist in the context of the relevant processes. First, trust in juries is important: determining
whether a person is telling the truth when they give evidence is central to adversarial fact-finding, and yet this process is not
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trusted by the judiciary. Whilst judges are scrupulous in recognising these dangers when trying cases in civil litigation, they see
no difficulty in passing the responsibility onto juries in the criminal jurisdiction, without directing them on the dangers they
freely acknowledge when they act as "fact finders". In contrast, the HCA expressly acknowledged *E.H.R.L.R. 320 that the

complainant in Pell was a credible and reliable witness,21 but that that was not enough — hence their searching analysis of
the contradictory evidence. In spite of this, juries are very much trusted by the public. The role played by juries in the criminal
justice system and society may be relevant: public trust in juries may mean that interfering with their decision-making in appeals
could pose problems.
A second point, the nature of Pell and R v SJ & MM as historic child sexual offences cases, will be considered. In an area of
criminal justice which is already rife with accusations of anti-complainant bias, the suggestion that convictions should be more
easily overturned is undoubtedly controversial. While this paper is not able to resolve these problems, it will be argued that
they do not affect the internal coherence of our argument.
International human rights law and the right to appeal in criminal matters
The ECHR ’s protection of the right to fair trial for criminal defendants, found in art.6, does not grant a right to appeal in criminal
matters.22 The right to appeal is granted separately, in art.2 of Protocol No.7 (A2P7), which reads:
1.

"Everyone convicted of a criminal offence by a tribunal shall have the right to have his conviction or sentence
reviewed by a higher tribunal. The exercise of this right, including the grounds on which it may be exercised, shall
be governed by law.

2.

This right may be subject to exceptions in regard to offences of minor character, as prescribed by law, or in cases in
which the person concerned was tried in the first instance by the highest tribunal or convicted following an appeal
against acquittal." 23

In one of the leading cases, Krombach v France,24 the European Court confirmed that states have a wide margin of appreciation
in determining how A2P7 is realised: "the review by a higher court of a conviction or sentence may concern both points of fact
and points of law or be confined solely to points of law".25 The result is that there is no duty recognised in European human
rights law to provide any appeal on factual findings in criminal matters. In Pesti and Frodl v Austria, the European Court found
that an appeal limited to procedural aspects was acceptable, and a claim that this was a violation of A2P7 was manifestly illfounded.26 The European Court understands its duty is to regulate "institutional matters, such as accessibility of the court of

appeal or scope of review in appellate proceedings",27 however, by granting a wide margin of appreciation with respect to the
scope, the European Court shows little propensity for regulation in this area in its case law.
It has been made clear that an art.6 right to fair trial also applies to appeal proceedings, "since these proceedings form part of the

whole proceedings which determine the criminal charge at issue".28 However, in practice the explicit and implicit guarantees
of art.6 do not need to be realised in an appeal which examines errors of law, providing they have been met in other procedures.
For example, in Meftah and others v France, the European Court held that the appellant does not need to be able to make oral
representations.29 Justifying this by highlighting the appeal’s limits to points of law, and the particularities *E.H.R.L.R. 321
of the Court of Cassation’s procedure, the implication is that the European Court denies appellants the right to the same level
of participation in appellate proceedings accorded to them at first instance.30

Article 14(5) of the ICCPR provides express protection of the right to a criminal appeal:
"Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according
to law."
The HRC has provided a more detailed explanation of the standards required by this provision in its General Comment No. 32:
"The right to have one’s conviction and sentence reviewed by a higher tribunal established under article 14, paragraph 5, imposes
on the State party a duty to review substantively, both on the basis of sufficiency of the evidence and of the law, the conviction
and sentence, such that the procedure allows for due consideration of the nature of the case. A review that is limited to the formal
or legal aspects of the conviction without any consideration whatsoever of the facts is not sufficient under the Covenant." 31
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It is immediately apparent that the ICCPR places greater obligations on states bound by it to provide a substantive review of the
criminal conviction. The explicit reference to "sufficiency of evidence" goes further than the European Court’s interpretation
of A2P7. The HRC lays down a duty on states to provide for recourse to appeal for those convicted of a criminal offence at first
instance which addresses the factual dimensions of the case. The HRC also states in the General Comment that this need not
be a full retrial of all evidence, but can be satisfied where "a higher court looks at the allegations against a convicted person in
great detail, considers the evidence submitted at trial […] and finds that there was sufficient incriminating evidence to justify
a finding of guilt in the specific case".32

This interpretation by the HRC places a clear emphasis on the importance of substantive review for a right to fair trial, the
General Comment is not specific about how this review of the facts must work. To return to R v SJ & MM, and consider it in light
of art.14(5), it could be argued that this does involve review of the factual circumstances. Even though the CACD in that case
showed a great fidelity to the jury’s finding of fact, it could be argued they should enter into some factual review of the case,
as opposed to unequivocal acknowledgement of the facts as presented by the prosecution. The CACD assessed the evidential

problems but decided: "the [inadmissible evidence] could fairly be described as peripheral".33 This shows some engagement
with the factual dimensions of the case, although as discussed above, the CACD did not consider that the safety of the factual
finding was enough to question the jury’s finding of credibility. For the ICCPR to require this greater level of scrutiny the HRC
would need to scrutinise in detail the factual review in appellate proceedings in its jurisprudence.
The General Comment draws on the jurisprudence of the HRC, where it is clear that the requirement of a substantive review of
the evidence involved goes to its "sufficiency".34 In practice, the Committee has found violations where the review on appeal
went only to "formal or legal aspects of the conviction",35 or where there was a judicial review which did not allow for "full

evaluation of the evidence and the conduct of the trial".36 However, the Human Rights Committee has not yet gone far enough
in its review *E.H.R.L.R. 322 of appellate proceedings in two ways. First, the case law of the HRC suggests an unwillingness
to review the weighting of evidence in the case. Secondly, the particular nature of jury findings of fact, and the fallibility of
this, are also not considered.
On the first point, the HRC has not dealt specifically with the weighing of evidence, and how this goes to fairness of the appeal
for the defendant. In a communication to the HRC, Quliyev v Azerbaijan,37 the author of the communication argued that their
art.14(5) right had been violated by the failure of a higher court to take into account new circumstances (an alibi). The HRC

found that the fact of a procedure which had reviewed the author’s crime and sentence made the complaint inadmissible.38
Although there is a clear obligation to review the factual circumstances, the HRC is more concerned with the formal requirement
to review this than the particulars of that review, and the extent to which it engages with the safety of the conviction.
On the second point, the Committee has shown that they are more concerned with looking at the fact of an appeal process than
scrutinising the safety of jury decision-making. TLN v Norway 39 concerned an appellate court with a jury. The author argued
that the jury’s decision was not able to be effectively appealed to the Supreme Court, as the jury did not provide reasons for
their decision, and the direction that they were given was not recorded.40 The Committee acknowledged that the only access
to appeal from that decision was on procedural grounds, but that this was sufficient given that this jury trial was procedurally
an appeal from a lower court.41 The Committee’s interpretation, whilst proclaiming the need for a substantive appeal which
examines the sufficiency of the evidence, then appears to stop short of considering exactly how those appeals can ensure the
safety of convictions in circumstances where this requires disturbing jury findings of fact.

The strength of the HCA’s approach in Pell: protecting the defendant’s right to conviction based on truth
The HCA’s judgment in the Pell case is significant, because if that court had adopted anything less than a far-reaching duty to
ensure the factual dimensions of the conviction were sound, then the appeal may have been dismissed. The result would have
been that the unsafe nature of the defendant’s conviction would not have been recognised. There is no support for this approach
from international human rights law, however, as interpretation of the right to appeal does not provide enough supervision over
appeal proceedings to bring this issue within the standards expected by the right to fair trial in either the ECHR or the ICCPR.
We make two arguments for this protection to be extended: First that a fair trial process, which gives proper recognition to the
presumption of innocence and the right to confront the evidence, should require appellate courts to examine the factual basis of
convictions. Secondly that the defendant’s right to fair trial ought to include some right to truth emerging from process. From this
right, an appeals process which is capable of challenging jury fact-finding is essential, given the known fallibility of that process.
© 2020 Thomson Reuters.
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1. Principles of fair trial
The objective of a criminal trial, as correctly expressed in Rule 1 of the Criminal Procedure Rules of England and Wales, is
to "acquit … the innocent and convict … the guilty". The same rules make explicit reference to safeguarding the rights of
defendants under art.6 of the ECHR. In its approach to appeals and *E.H.R.L.R. 323 the requirements of A2P7, the European
Court does not follow the spirit of principles of the right to a fair trial, specifically, the presumption of innocence and the right
to confront evidence.
1.1 Presumption of innocence and appeals
Recognition of the presumption of innocence is a critical requirement of a fair trial, yet is not properly upheld by a right to appeal
which does not require a full review of the facts leading to a conviction. Roberts has stated that the presumption of innocence
means that the accused must be granted the right to accuracy in fact-finding for two reasons: first, the presumption of innocence
is based on the principle that the innocent must be prevented from being wrongly convicted; and secondly, that a standard
of certainty of guilt must be demonstrated by the process in order to promote the rule of law.42 Both of these reasons justify
measures which ensure safe findings of truth in first instance trials, but a strong level of scrutiny of appeals must also be secured.

If a convicted person has no recourse to appeal the factual findings of a first-instance court, then the potential for discrepancies
in the factual circumstances of the case makes convictions unsafe. As Blackstone’s adage goes, the non-punishment of a guilty
person is far preferable to the punishment of an innocent person.43 The presumption of innocence is the principle that informs
other measures which seek to minimise the probability of this grave error occurring, chiefly the burden and standard of proof,

as well as evidentiary mechanisms which intend to exclude potentially prejudicial evidence, such as bad character.44 The same
principles strongly support a recourse to appeal the factual dimensions of criminal convictions, and a full review of the evidence
involved would lead to safer convictions. As will be explored in more detail below, particularly where the conviction is based
on the jury finding of credibility, the risk of wrongful conviction remains high, and it should be the duty of an appellate court to
explore the weighting given to this finding, and ensure that the remainder of the evidence supports that finding. In this sense, the
approach of the HCA in Pell is exemplar, and some understanding of the presumption of innocence of the defendant grounds
their robust review.
It could be argued that this would stretch the definition of the presumption of innocence. The limit of presumed innocence is,
famously, until proven guilty. However, this total rejection would mean that the spirit of the presumption should also run through
appeal proceedings. There are instances where the implications of the presumption of innocence are continued after conviction.
The European Court has ensured this quite creatively. Article 6(2) of the ECHR protects explicitly the presumption of innocence
"until proved guilty". The European Court therefore has held that art.6(2) does not apply to sentencing procedures, which occur
after conviction.45 However, the practical implications of the presumption of innocence: "requir[ing] the prosecution to bear the
onus of proving the allegations against [the subject of proceedings]",46 have been held to apply to procedures after conviction
including sentencing.47 The European Court claims that this "forms part of the general notion of a fair hearing under Article
6(1)"48 which is of more general application: "appl[ying] throughout the entirety of proceedings for ‘the determination of …
any criminal charge’".49

That the presumption of innocence should be applied to appellate proceedings can be argued for similar reasons. The fairness
of proceedings as a whole would be best achieved by retaining at least some remnants *E.H.R.L.R. 324 of the presumption
in appellate proceedings. Analogous to habeas corpus, it should be a requirement that a trial court’s conviction is based on
sound evidence, as the alternative is an affront to the principle that the innocent should be protected from wrongful conviction,
and at a deeper level, liberal democracy, that should be unacceptable to human rights law. Moreover, in a case where there is
patently prejudicial and inadmissible evidence going to the issue of whether the complainant had been abused by the defendant
(as in R v SJ & MM) it is perilous to assume that such evidence did not influence the jury to convict — especially given the
inscrutability of the verdict.50

1.2 The right to confront evidence in appeals
The right to confront and challenge evidence is another essential principle of a right to fair trial. The opportunity for the
defendant to have knowledge of and comment on the evidence for their conviction embodies key principles of procedural
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fairness, including equality of arms, and the right to adversarial proceedings.51 These principles are generally inferred from
general requirements of fairness, and the specific guarantee found in the ECHR and ICCPR to examine or have examined
witnesses for the prosecution and defence. It is argued that this right would also support the application of these principles to
appeal proceedings as a necessary means of securing fairness.
The European Court has for some time guaranteed a process which must be defined as adversarial in some sense: "all the

evidence must in principle be produced in the presence of the accused at a public hearing with a view to adversarial argument".52
This is inferred from general requirements of fairness, and a right to examine witnesses. Article 6(3)(d) of the ECHR and
art.14(3)(e) of the ICCPR contain identical protection of the right to "examine or have examined witnesses against him and
to obtain the attendance and examination of witnesses on his behalf". When this right applies is not explicit: art.6(3) ECHR
provides for this guarantee for "everyone charged with a criminal offence"; art.14(3) ICCPR applies "in the determination of
any criminal charge against [the rightholder]".
The ECHR has held that art.6(3) will generally be violated where testimony by witnesses not in attendance or examined at trial is

the "sole"53 or "decisive"54 basis for conviction, however, the Court will make exception where there has been an opportunity for
the defence or the judge to assess the truthfulness and reliability of the witness accounts at some other point in the proceedings.55
While not all fair trial guarantees are to safeguard against wrongful convictions, this interpretation suggests that the right to
examine witnesses guarantees the testing of evidence: an epistemological exercise which ensures that the defendant is able to
challenge the factual case against them, and protect against the risk of wrongful conviction.56

The application of these rights cannot be unlimited, as requiring multiple attendances could place an unrealistic and unfair
burden on witnesses, so the human rights systems have come up with minimum requirements as to when the defendant must
have the opportunity to "examine" witnesses. The European Court has interpreted this provision such that there ought to be

"adequate and proper opportunity" to *E.H.R.L.R. 325 examine witnesses.57 This may be at trial,58 but could also be satisfied

by pre-trial stages.59 The Human Rights Committee has similarly said in its General Comment No. 32: "[Article 14(3)(e)] does
not […] provide an unlimited right to obtain the attendance of [witnesses], but only a right to […] be given a proper opportunity
to question and challenge witnesses against them at some stage of the proceedings".60

The right to challenge evidence under both the ECHR and ICCPR is therefore satisfied by having had some opportunity to test
evidence. This makes the application of this principle to appeals difficult, as once this requirement has been satisfied at an earlier
stage in the proceedings, the protection of this provision is formally achieved. However, it could be argued that the application
of these same principles to the appeals process is essential in guaranteeing the fairness of those proceedings. Ensuring the
security of the conviction ought to allow some remnants of the right to challenge the factual evidence against them even after
the conviction is made. This does not need to be so far as conducting examination of witnesses "live" in both first-instance and
appellate proceedings, but maintaining the opportunity for the defence to scrutinise evidence in the case against them, through
an appeals process which has the capacity for this.
2. A right to a truthful process?
Beyond realising other aspects of international human rights law’s protection of the defendant’s right to fair trial, there is a
question as to whether a robust appeal would realise some other moral duty owed to the defendant by the state. The defendant
is entitled to an appropriate standard of truth emerging from the process, and an effective system of appeals should ensure that
other factors, such as unsafe conclusions by the jury, are upheld during that process. Whilst not all aspects of fair trial rights go
towards truth-seeking,61 the importance of truth should not be discounted as an integral part of the right to fair trial throughout
the common law world.62

Roberts argues that the uncontroversial foundation of all criminal trials is that the innocent have a right not to be convicted
and punished, and as such, the trial procedure must provide reasonable means to secure a truthful outcome.63 However, truth
emerging from the process is not the only consideration which the state makes in determining the limits of the criminal factfinding process. Dworkin suggests that this right is inevitably qualified by the cost which it imposes: more accurate procedures
are more expensive and time-consuming, and to obtain the most accurate procedures across the criminal justice system would
redirect state resources which could better address injustice elsewhere.64 Then, the question is what standard ought we expect
of the state. Stein suggests that the state is justified in convicting a defendant "only if it did its best in protecting that person
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from the risk of erroneous conviction and if it does not provide better protection to other individuals".65 This is an imprecise
moral duty, however, if we accept that the state must do its best to prevent false convictions, then a robust appeals process which
examines the "truth" relied upon for conviction is essential.
Support for this argument is found in the broader context of knowledge about trials, and specifically juries. Findings of credibility
are a crude tool on which to base convictions: they are known and *E.H.R.L.R. 326 acknowledged to be fallible by the
judiciary; and this is supported by psychological studies performed on juries. This feeds into a broader discussion however,
about the role of juries in the contemporary justice system. Although credibility findings are known to be fallible, the broader
context of jury trials is significant. The trust placed in them by the public may serve a broader function for the criminal justice
system. To empower appeals courts more readily to overturn their decisions may decrease public faith in the system.
Reflecting on the nature of the jury’s finding

The HCA in Pell overturned the majority judgment of the previous appellate court, the Supreme Court of Victoria (SCV).66
The HCA commented that this court’s "subjective assessment that [the complainant] was a compellingly truthful witness […]

drove their analysis of the consistency and cogency of their evidence".67 However, this was not unanimous in the SCV, and
Weinberg JA dissented, as he had disagreed with the assessment that the complainant was credible and reliable. The HCA
observes: "The division in the Court of Appeal in the assessment of [the complainant’s] credibility may be thought to underscore
the highly subjective nature of demeanour-based judgments."68 This admission supports an appeal which is willing to look
past jury findings of credibility, accepting that upholding any decision as a "sacred cow" based on demeanour when assessing
credibility, rests on a fallacy that demeanour-based judgments are reliable.
The approach of the CACD, in prefacing the jury’s determination of whether the complainants were truthful, shuts its eyes to

this uncomfortable truth. This goes against conventional wisdom, as well as psychological study of the jury process.69 It is also
internally inconsistent with other constitutions of the Court of Appeal of England and Wales, and the judiciary of the UK more
generally. Leggatt J (now Lord Leggatt after joining the UK Supreme Court in April 2020) said in Gestmin v Credit Suisse:
"While everyone knows that memory is fallible, I do not believe that the legal system has sufficiently absorbed the lessons of
a century of psychological research into the nature of memory and the unreliability of eyewitness testimony." 70

Knowledge of this truth is shown by judges who perform a fact-finding role. Lord Neuberger (at that time President of the UK
Supreme Court) said in 2017 he was "very sceptical about judges relying on their impression of a witness, or even on how the
witness deals with questions. […] Sometimes it might appear that factual disputes are being resolved by reference to who calls
the best-performing witness, not who calls the more honest witnesses."71 Not simply that a decision-maker may not be able to
tell whether a witness is telling the truth from their demeanour, but that the memory of the witness may leave them believing
they are telling the truth while their evidence is unsafe. *E.H.R.L.R. 327 72

If this truth about demeanour-based determinations of credibility is known by judges, then it should follow that this should
be addressed in criminal appeals. The reluctance of the CACD to interfere with jury assessments of credibility, while
acknowledging the fallibility of those very assessments might suggest a somewhat reckless disregard for the right of appellants
to be protected from unjust convictions.73 This would not fulfil a moral duty of the state to do "all it can" to prevent wrongful
convictions. Realising a defendant’s right to have truth emerge from the process would necessarily involve looking at the factual
findings on which their conviction is based, and ensuring that this is a safe foundation.

It is possible, then, that the judiciary believes that not overturning the jury’s finding in the criminal appeals process serves some
other (presumably greater) purpose than protecting against wrongful convictions. It is true that the jury’s role is historically
underpinned with the values of a democratic criminal justice system in common law jurisdictions.74 For all that they are fallible,

public confidence in juries is very high,75 and to overrule these decisions may be met with derision from the public, or, as Sarre
commented after the Pell case, cause the public to lose confidence in the jury.76 Furthermore, juries are notably an aspect of the
criminal justice system which tends not be racially biased, which cannot be said of other decision-makers, such as magistrates
and judges.77
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It is not a novel discussion to question whether jury determinations are reliable, and this debate has been stoked in the wake of the
Pell decision.78 The submission here is that while there may be reasons for protecting juries, refusing to disturb their decisionmaking as a matter of policy poses a barrier to protecting fairness for the defendant, and preventing wrongful convictions.
Reflecting on the particular nature of historic sexual offences
Although this discussion has focused on the rights-based response to unsafe convictions, it is important to reflect a little on the
context in which the Pell case and R v SJ & MM were decided. Both cases concern historic child sexual offences, which by their
very nature pose particular evidentiary problems, as well as practical barriers to obtaining convictions in an area renowned for
a low number of accusations making it to trial.79 The nature of historic sexual offences means that little evidence is available,
and as such the credibility of the complainant is normally the central and often the only issue. It could be questioned whether
a robust appeal would serve the fairness of proceedings as a whole, or if this would complicate an already complex area of
criminal justice.

This has implications for the scope of appeals that we have been considering. The argument that has been constructed here
is that an appeals process should be less reluctant to overturn the jury’s finding of the complainant’s credibility, where this
is incompatible with other evidence or there are any other factors which make the factual finding on which the conviction is
based unsafe. It could be reasonably argued *E.H.R.L.R. 328 that increased appeal scrutiny may make the bar too high, as
a lack of available evidence and the unreliability of human memory for fine details may be exacerbated over the long period
between the date of the offence and the testing of evidence in court. In the UK in 2019, only 3% of rape cases recorded by the
police resulted in conviction.80 To increase uncertainty in those decisions by broadening the scope of appeal might exacerbate
a criminal justice response which is perceived by some to be weighted against complainants.

In this sense it could be argued that enhanced scrutiny of the factual basis for convictions upon appeal could interfere with the
rights of the victim to have justice. A large-scale 2005 Home Office study concerning alleged sexual offences concluded that
high attrition rates could be improved by establishing a complainant or victim-centric ethos, thereby creating "a culture of belief
and support".81 Interested parties representing complainants would argue that enhancing the rights of defendants in the appeals
process might exacerbate structural barriers for victims, and result in fewer complainants coming forward.82

However, the importance of safe convictions from jury findings of fact should not be placed in opposition to addressing bias
in sexual offences trials, but seen as part of it. Allowing an appellate court to look at the broader scheme of evidence before
the case rather than relying on jury findings of credibility would have an impact on the treatment of the jury’s finding in the
justice system. Rather than treating this as a "sacred cow", not to be disturbed, a forensic appeals process could deal explicitly
with the reasons for the jury’s finding. While this may serve to protect defendants from unsafe convictions, it may also force us
to confront the underlying factors which affect jury findings. Willmott argues that this is largely down to juror characteristics,
having observed while conducting empirical research on mock juries: "[o]ne [rape] trial observed by ten different mock juries,

produced five guilty verdicts and five not guilty verdicts, based upon observing the exact same case evidence".83 Allowing the
appeals process to check the evidence basis for conviction may add further obstacle to securing convictions, however, to argue
that this safety measure should not be taken to protect conviction rates distracts from a broader problem of the role of juries in
sexual offences trials, which should not be addressed by sacrificing the safety of convictions.
Conclusion
The Pell case shows an approach to criminal appeals which places the safety of convictions as the highest priority. The contrast
shown with the CACD in R v SJ & MM exposes a weakness in the latter’s approach with respect to performing its own duty of
ensuring safety in cases particularly when new evidence is not invoked. On a review on the law of the ECHR and the ICCPR,
there is no legal duty to provide a more probing appeal, however it has been argued here that the greater scrutiny done by the
HCA should be required by international human rights law. This can be justified in accordance with other principles of human
rights law, but also by extension of a right to prevent the innocent from being convicted.
The particular nature of prosecuting sexual offences, particularly historic as in the Pell and R v SJ & MM cases, brings forth
other very complex issues and discussions. This paper cannot delve sufficiently *E.H.R.L.R. 329 into these complexities,
and policy arguments may dictate whether the scope of appellate processes can or should be broadened exponentially. The
impacts of unlimited appeal could be pernicious, for example, eroding res judicata protection for defendants with the possibility
of the prosecution reviewing an acquittal. That said, it is significant that an unsafe conviction was ultimately found in the
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Pell case only due to a rigorously forensic approach to the evidence heard at trial and the HCA’s willingness to overrule the
jury’s specious verdict, which was founded exclusively upon the credibility of the complainant, in spite of ample cogent and
compelling evidence to the contrary.
This is an unusual situation to find in an appellate court. A human rights approach which centres the fairness of the proceedings
upon the defendant must recognise that appeal proceedings are a key part of ensuring that convictions obtained from juries,
particularly where based on findings of credibility, are as safe and fair as possible. International human rights law can and must
reflect this; the HCA’s approach to, and understanding of its role should therefore become the standard for others.
Edward Henry QC
Christopher Gray
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